The Massachusetts Law for "Providing Access to Affordable, Quality, Accountable Health Care" represents one of the most ambitious attempts yet by one of the United States to reform its health care financing system.' It is useful, however, to situate this reform in the context of a larger discussion of health care financing reform that has been underway for some time.
Consumers are also encouraged to shop around to find the lowest price, highest quality health care. This is done by moving consumers to high deductible health plans that leave them with considerable "skin in the game."" Consumer-Driven Health Care (CDHC) advocates argue that too much of current health care coverage is not true insurance, but rather wasteful prepayment for health care services that should rather be paid for out of pocket.
12 This "overinsurance" creates moral hazard, causing health care consumers to obtain services and products that they do not really value, and that they would forego if they had to pay for them out of pocket.' 3 CDHC advocates contend that high deductible policies, which force consumers to pay for most health care products and services out of pocket, will both make consumers more cost conscious and save administrative costs.' 4 Their claim is empirically based as well as ideological-there is ample evidence from the RAND Health Insurance Experiment to the present that increased cost-sharing does lead to decreased use of health care services and that you can save money by making people pay for health care directly.' 5 CDHC advocates generally, although not always, support tax subsidies for health savings accounts (HSA) as a way of making high deductible policies more palatable while still retaining costconsciousness. 16 They also call for more and better information to help consumers evaluate health care products and services.' 7 The consumerdriven strategy is, like managed competition, primarily a cost-control strategy, although its advocates argue that it will also improve quality and make health care more affordable.' (stating that "excessive coverage encourages patients to utilize care without regard to its cost"). 18. See, e.g., id at 249-57 (proposing numerous advantages of health savings accounts).
The Massachusetts plan does not align itself with any one of these visions of health care reform. It expands public coverage. It includes public coverage through the MassHealth program for low-income persons who fit within the categories of the "worthy poor" traditionally covered by Medicaid-the elderly, disabled, families with children, and pregnant women.' 9 It specifically expands coverage of children through MassHealth. 2° It also offers a form of managed competition through the newly created Connector, which at least provides a regulated and organized insurance market. 2 1 Although the rhetoric of managed competition is not prominent in the plan, the plan does evidence the hope that an organized insurance market will make health insurance more affordable and bring down health care costs. Finally, the Massachusetts plan offers access to subsidized private coverage for persons with incomes up to 300% of the poverty level in the Commonwealth Care program, which includes elements of both public coverage and managed competition.
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The consumer-driven, high-cost-sharing model does not at first glance seem to be featured prominently in the Massachusetts plan. Indeed, the Commonwealth Care plan for residents with incomes below 300% of the poverty level prohibits deductibles and limits coinsurance,23 while deductibles offered through the Connector to higher-income persons are limited to the amount of permissible tax deductible contributions to HSAs under the federal HSA law-currently $2,650 for single individuals and $5,250 for families.
24
While the consumer-driven, cost-sharing-based approach is not showcased as an ideological foundation of the Massachusetts plan, it may ultimately be the key to the plan's individual mandate. Although the Massachusetts plan has been promoted as an approach to providing nearly universal insurance, for many middle-income workers that insurance will in fact be largely self-insurance.
The individual mandate is only enforceable under the Massachusetts statute if insurance is "affordable" for individuals.
As John Holahan Plans can either use highly restrictive provider networks, and thus exclude high-cost providers, or they can rely on high cost-sharing. 27 Neither strategy is popular in Massachusetts, but if national trends are any indicator, high deductible policies will become more common. Indeed, the Massachusetts statute explicitly allows high deductible HMOs, which are prohibited in other states, including New York.
z8 Coverage standards approved by the Connector Board allow deductibles of up to $2000 for an individual and $4000 for a family, separate drug coverage deductibles of up to $250 for an individual and $500 for a family, and out-of-pocket maximums as high as $5000 for an individual, $10,000 for a family. 29 Affordable health insurance for those who do not qualify for Commonwealth Care or MassHealth is likely to be insurance with high cost-sharing.
Moreover, even some of those whose incomes fall below the Commonwealth Care eligibility levels may face high cost-sharing. Although high deductible plans are not permitted in the Commonwealth Care program, that program is not generally available to persons whose employers finance 25% of their premiums (33% for families)., a Employers, however, are increasingly turning to high deductible policies to insure their workers. Although estimates vary, about 2.7 million workers nationally are currently enrolled in HSA-qualified high deductible health plans, and many more employers are currently considering offering high deductible plans.
3 ' It is likely, therefore, that many Massachusetts residents whose incomes fall below 300% of the poverty level will find themselves covered by high deductible policies because those are the only policies offered by their employers, even in situations where the employer pays as little as one-quarter to one-third of 26 the cost of the policy. 32 For many residents whose incomes exceed 300%, moreover, coverage by high deductible employment-related plans is also very likely. Indeed, because of ERISA, those covered by selfinsured employment-related plans will be absolutely unprotected by Massachusetts law if their employers choose to offer only high deductible plans. 33 It is probable that the Massachusetts Health Care Access Reform will result in a three tier system of health care coverage-a paradigm that is in fact likely to become more and more common throughout the United States generally. On the bottom level, those who are poor enough to qualify for Mass Health (and who are categorically eligible for it) will receive comprehensive coverage. Low Medicaid payment rates are likely to restrict their choice of provider, but if they can find providers who participate in Medicaid, the services and products of those providers will be covered in full. 34 Those in Mass Health will receive coverage with no deductibles and with very limited cost-sharing ($3 per hospital visit, $1 to $3 per prescription). 35 Those slightly better off will be eligible for Commonwealth care, with no deductibles and limited copayments. 36 At the other extreme, in the top tier, will be those who continue to receive conventional employment-related group insurance. Assuming that Massachusetts is like the rest of the nation, this insurance will continue to be provided for most insureds through preferred provider organizations (PPOs) with broad networks and loose controls over utilization. 37 Cost sharing will probably be higher than it was a decade ago, but will likely be manageable, and will most likely take the form of copayments. 38 Coverage will be comprehensive, indeed, given the [Vol. 55extensive coverage and provider mandates found in Massachusetts, it will probably be very comprehensive.
Some of these higher-income insureds may have high deductible policies. Much of the dramatic movement toward high deductible plans in the past couple of years has been among high-income households. 3 9 Some of these high-income households are insured through individual (nongroup) policies, while some have employment-based coverage.
High-income persons who choose coverage through high deductible health plans coupled with HSAs enjoy substantial tax benefits-indeed the tax benefits that subsidize these policies are of value primarily to high bracket taxpayers.
4 0 High-income persons are often better educated as well, and thus better able to use the comparative health care information increasingly available through these plans. 4 1 There is evidence that participants in consumer-driven plans are making better health care decisions-using more preventive care and cutting health care costs.
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It must be remembered, however, that these plans disproportionately cover the wealthy and well-educated, precisely those who should be able to use information to improve health care purchasing.
Between those at the bottom, covered by Mass Health or Commonwealth Care, and those at the top, covered by comprehensive insurance policies or generous HSA-linked high deductible health plans, will be a tier of those covered through the Connector without Commonwealth Care subsidies. The plans that cover these persons will likely have high deductibles and coinsurance and copayment obligations, 40. According to one scenario, a family who invests the maximum amount in an HSA over a forty year period, paying for its medical expenses out of pocket rather than from the HSA, could accumulate $1.5 million that could be withdrawn at retirement. Consumer Directed Health Care Inc., HSA Investment Scenario, http://www.cdhcinc.com/hsas.htm (last visited Jan. 30, 2007). If the family instead used the account to cover $1000 in medical expenses each year and the full deductible every ten years, it would still end up with $1.25 million. HSAs are not subject to the income limits that apply to IRAs, and are thus very attractive to high-income individuals. Even more importantly, the income placed in an HSA, unlike the income placed in an IRA, will never be taxed if it is used for qualified medical expenses-it is a tax free means to shelter income for retirement. Thomas A. 42. Buntin, supra note 41, at w523-w524. However, evidence on these issues is mixed. See FRONSTIN & COLLINS, supra note 32, at 18-33 (comparing health care decisions made by people in consumer-driven health plans with those in high-deductible health plans).
as just noted. The premiums for these policies will be "affordable," thus the individual mandate will obligate their purchase. Failure to purchase these "affordable" policies will result in a penalty. 43 But these policies may be affordable primarily because they have limited value. When a person insured through one of these policies becomes ill, the care that they will have to pay for may very well not be "affordable."
Many persons who currently have HSA-qualified high deductible health plans receive no contribution from their employers, and many lack excess money to invest in them. According to the most recent Kaiser Family Foundation survey, 37% of employers offering high deductible/HSA-eligible plans covering 30% of workers insured through such plans, do not make contributions to their employees' HSAs. 44 Facing a choice between investing in an HSA or paying their next house, car, or college debt payment, the rational choice of many lower and moderate income persons in high deductible plans with an HSA option will often be to forego the small tax benefit (if any) gained from investing in the HSA in favor of meeting more immediate needs. Basically, many moderate income people with high deductible health plans have essentially catastrophic policies, their HSAs are nonexistent or largely empty. About one-fifth of HSA holders contribute nothing to their account (including over a quarter of those earning $50,000 or less) and over one-quarter (including 35% of those with a health problem) have nothing left in the HSA at the end of the year. 45 They will have to meet health care costs up to the deductible limit out of current income or borrowing, and many will face serious financial hardship if they fall seriously ill or are seriously injured.
Even the RAND Health Information Study, the holy writ of the consumer-driven health care movement, found that low-income participants suffered adverse health consequences from high costsharing. 46 This has been confirmed by subsequent studies of the effects of high cost-sharing, particularly for drug purchases. 47 There is also growing evidence that high cost-sharing often leads to financial disaster. The RAND study shielded participants from financial hardship, providing subsidies as well as graduated deductibles keyed to household income to make sure that no one suffered financially from participating in the high cost-sharing plans. 48 It did not, therefore, even examine the financial impact of cost-sharing. There is today, however, strong evidence that high cost-sharing has a devastating financial impact on those who become ill, even those who have moderate incomes and are not extremely poor.
More than one in seven American families spent 10% or more of their income (5% or more if low income) on out-of-pocket medical costs in 2001 and 2002, according to one study. 49 Adults with health problems who have deductibles above $500 (and particularly those with incomes below $35,000 a year) are much more likely than those with lower deductibles to not fill a prescription, not get needed specialist care, skip a recommended test or follow-up visit, or report having a medical problem for which they have not sought medical care.
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Patients with high deductibles are also much more likely to have medical bill or medical debt problems. 51 "Nearly half of underinsured adults reported that they were contacted by a collection agency" in the year prior to the survey regarding medical bills, while "more than one-third said that they had to change their way of life dramatically to pay for medical bills. '52 Medical debt is one of the most important contributors to bankruptcies in the United States. 3 Therefore, for those whose incomes are immediately above 300% of the poverty level, high cost-sharing is likely to have a dramatic and deleterious effect.
It is important to remember that the goal of health care reform is not access to health insurance, it is access to health care. If a person is technically able to afford insurance, but that insurance does not make it possible for that person to afford health care, health care is not accessible. High cost-sharing makes sense for those who face a trade-off between liposuction and another new car; between an orthopedic MRI and a weekend in the Bahamas. It may be a barrier, however, to the person who has to choose between going to the doctor or dentist and 48. NEWHOUSE, supra note 15, at 407-08. paying for the next meal, or even making the next payment on a rent-toown TV or used car.
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Health care is not just another consumer product. The fact that Massachusetts has singled out health coverage for universal coverage, as opposed to computers or automobiles, or even food or housing, suggests that political leaders in Massachusetts believe this as well. Basic health care, like basic education, is a fundamental prerequisite to being able to accomplish anything in life. 54 One can certainly argue about which health care is basic, but few of us are willing to allow someone to die in the street of an eminently treatable condition.
There are two fundamental problems that must be addressed to provide universal health care. First, there is the incredibly skewed nature of health care costs. One percent of the population in any one year is responsible for 27% of health care costs, 2% for 38%, 5% for 55%, and 10% for almost 70%. 55 Because of this, we need insurance to shift resources from the healthy to the unhealthy. Second, the distribution of wealth and income in the United States is incredibly skewed. Almost half of the population lives on 300% of the poverty level, while 1% of the population controls 40% of the nation's wealth. 56 Therefore, we need government to move resources from the wealthy to the unwealthy, at least to the extent necessary to allow the unwealthy basic health care. Markets simply cannot do this.
Every other nation uses social insurance or tax-funded health services to accomplish this. 57 Every system is different and does it differently and to different degrees. 58 But in the end, nowhere else in the developed world do you see the level of lack of access to health care that exists in the United States.
It is quite interesting to compare the Massachusetts program to the program recently adopted by the Netherlands. 59 Like Massachusetts, the Dutch system depends on an individual mandate and private insurers to provide coverage for most acute-care services. 60 The Netherlands has taken four measures, however, to assure that health care is reasonably accessible to all. First, long-term care services are covered through a separate social insurance program, thus protecting the insurers from the most extraordinarily expensive form of care and making insurance more affordable. 6 1 Second, about half of the premiums for private health insurance are covered through income-based social insurance contributions-the more you earn the more you pay. 62 Third, public subsidies are available to persons with low incomes to cover the part of the premium they would otherwise have to pay for out of pocket. 63 Fourth, coverage of children is publicly financed 64 . In combination, these measures make health insurance affordable to most, including those with lower incomes.
Cost-sharing or user fees, as they are usually called, are in fact common throughout most of the health care systems of developed countries. 65 They usually take the form of coinsurance or copayments, though deductibles can also be found. Most countries, however, cap outof-pocket exposure at some point.
Germany, for example, has copayments for drugs, ambulatory care and inpatient hospital care. 66 The copayment obligation ceases, however, once a person has paid 2% of annual income for copayments, 1% if the person has a chronic illness. 67 Thus, about 10% to 30% of the population has no cost-sharing obligation.
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People who are not abjectly poor should have to pay something for health care and for health insurance. Health care is of great value, and should not be free for those who can afford it. Moreover, moral hazard is a real problem, although perhaps not as all-important as consumer-driven advocates think. Cost-sharing is a rational approach to addressing it. But no one should have to choose between health care and financial impoverishment. The Massachusetts plan does well in trying to make sure that insurance is affordable, but it may need to pay more attention to the extent to which it exposes moderate income persons with high health care costs to financial ruin. Self-insurance may be fine for the wealthy, but it can be a recipe for disaster for persons with low or moderate income. It is to be hoped that policy makers in Massachusetts will monitor implementation of their new health care plan carefully to make sure that this is not allowed to happen. Those who implement the plan should assure that deductibles, coinsurance obligations, copayments, and total out-of-pocket limits are reasonable and related to income. Only in this way can Massachusetts assure that health care is accessible and affordable to all, not just to the very poor and the very wealthy.
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